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Product safety 

dominoes
BY PEGGY S. DOYLE AND KEVIN M. YOUNG
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E X E C U T I V E  S U M M A RY

In the age of global manufacturing, reporting a 

safety problem in one country could be the first 

falling domino that leads to playing the incident 

reporting game across a whole host of countries 

and continents. Knowing the regulations and the 

penalties and establishing a team to deal with 

incident reporting beforehand could keep this game 

of dominoes from costing manufacturers big money.

dominoes
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New consumer product regulations 
affecting the supply chain are not 
limited to the U.S. Consumer Product 
Safety Improvement Act of 2008 
(CPSIA) and its publicly available 
consumer product safety information 
database that went live in March 
2011. Countries around the world are 
passing and enhancing regulations 
aimed at consumer product safety. 

In 2011, the United States and 
Canada issued 63 joint product recalls 
ranging from strollers to dining tables 
to teddy bears to women’s shoes to 
cell phone batteries to gas range tops. 
The end result to manufacturers is 
that an incident or recall involving one 
product in one country may require 
reporting in another country and 
another and another as the domino 
effect continues. 

Manufacturers can take steps to 
make sure they respond in a timely, 
coordinated fashion to regulations, no 
matter where the first domino falls. In 
addition, important online resources 
can help industry learn more about 
and stay current on the various regula-
tions. 

The regulation minefield
The Consumer Product Safety 
Commission enforces the CPSIA, 
which requires manufacturers to report 
“immediately” (within 24 hours) after 
obtaining information that reasonably 
supports the conclusion that a 
consumer product fails to comply 
with an applicable consumer product 
safety rule, contains a defect that could 
create a substantial product hazard, or 
contains a defect that creates an unrea-
sonable risk of serious injury or death. 

Consumer product is broadly 
defined as “any article, or component 
part thereof, produced or distributed 
for sale to a consumer for use in or 
around a permanent or temporary 
household or residence, a school, in 
recreation, or otherwise.” It does not 
include tobacco, automobiles, pesti-
cides, aircraft, certain vessels, drugs 
and food. Spend a few minutes at the 
CPSIA’s website, www.cpsc.gov, or the 

publicly posting a report when a 
manufacturer objects to materially 
inaccurate information. Rather than 
not post the report, the CPSC prefers 
to remove confidential or materially 
inaccurate information. The only 
bright line is that the CPSC will not 
post a report unless it demonstrates 
that using the product may risk injury. 
In other words, a complaint about 
product performance will not be 
posted on the database.

Once the 10-day window closes, the 
CPSC posts the report of harm and any 
manufacturer response. From there, 
the information is publicly available 
for use or misuse, which includes 
attempting to establish notice of a 
defect or punitive damages. Perhaps 
most importantly, the CPSC has stated 
expressly that reports of harm posted 
on the database – however vague 
and unsubstantiated – may trigger a 
reporting obligation under the CPSIA 
and in other countries. That is poten-
tially when the first domino falls.

The first domino
The Little White Light Co. made 
residential and commercial light bulbs 
and fixtures in the United States. The 
company learned that part of a crystal 
chandelier had broken and fallen to the 
floor six months after the chandelier 
was installed at a private college. The 
college reported that a metal bracket 
had broken, but not at a weld or stress 
point, and the reason for the fracture 
was unclear. The part that fell was 
not large, and the college reported no 
injury, and only the chandelier was 
damaged. Shortly after, the company 
received a report of harm from the 
CPSC indicating that a student heard 
the chandelier break and cut her foot 
on a piece of crystal that was not 
cleaned up. She took care of the cut 
without seeing a doctor.

The company immediately looked 
at its reporting obligations. At home, 
the company had 24 hours to inves-
tigate, evaluate and submit a report 
to the CPSC if it concluded that the 
chandelier contained a defect; and it 

reporting page at www.saferproducts.
gov, and you quickly will understand 
the breadth of the term consumer 
product. Substantial product hazard 
means a failure to comply with an 
applicable consumer product safety 
rule, or a product defect that (because 
of the pattern of defect, the number 
of defective products distributed in 
commerce, the severity of the risk or 
otherwise) creates a substantial risk of 
injury to the public.

Virtually anyone has the ability to 
submit a report of harm on the new 
publicly available consumer product 
safety information database, regardless 
of whether the person has personal 
knowledge of an incident. Although 
the CPSC specifically says information 
in the database might not be reliable, 
nothing prevents competitors, lawyers 
and others from submitting poten-
tially misleading or meritless reports 
of harm. And users and consumers 
may give more credence to information 
on the database simply because it is 
operated by the government.

Deadlines are short after a public 
report of harm is submitted to 
the database. The CPSC has five 
business days to review the report for 
completeness and, if all of the required 
information is provided, send notice 
to the manufacturer for response. 
The quickest way for manufacturers 
to receive notice is to register at www.
saferproducts.gov. The manufacturer 
then has 10 business days to inves-
tigate, evaluate and determine what 
response, if any, it would like the CPSC 
to post on the database with the public 
report of harm. The manufacturer may 
object to confidential information, 
which is narrowly defined as trade 
secrets; report materially inaccurate 
information, such as product misiden-
tification; and/or make a public or 
private general comment that may, for 
example, contain detailed technical 
information, a request for more 
information, a canned response or no 
response at all. 

Regulatory amendments in August 
2011 provide brief delays before 
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had 10 business days to respond to the 
student’s report of harm.

The first question was whether the 
chandelier was a consumer product. 
The company determined that it was, 
regardless of its commercial use, 
because it was installed in a school, 
and schools are an expressly protected 
area under the CPSIA. The company 
also checked its records and learned 
that the chandelier was a newer model 
released the year before, that there was 
one other report of the same bracket 
breaking when a building engineer 
over-torqued a nut on the bracket 
during installation with no injury or 
damage, and the same bracket was 
used in two other models released 
two years earlier with no complaints. 
The company next determined that 
the chandelier may contain a defect 
under the CPSIA’s definition because 
although the two incidents didn’t 
injure anyone seriously, someone 
underneath the chandelier could suffer 
a significant head injury if a bracket 
failed.

Because the company was prepared 
for global reporting, it made an 
informed decision on whether to 
report the incident to the CPSIA 
within 24 hours’ notice of the dealer’s 
information. It still had most of the 10 
days from the student’s report of harm 
to investigate the cause of the fracture, 
determine the best course of action, 
and craft an appropriate response for 
public posting on the database.

Anticipating the next dominoes
The company next looked at its 
reporting obligations in Canada, where 
it also sold the chandelier. Health 
Canada enforces Canada’s Consumer 
Product Safety Act (CCPSA), which 
generally prohibits the manufacture, 
importation, advertisement or sale 
of any consumer product that has 
been banned, fails to meet regulatory 
requirements, is “a danger to human 
health or safety,” or is recalled in any 
jurisdiction.

“Danger to human health and 
safety” is defined as any “unreasonable 

near-miss issue, a report was required 
if the company decided to issue a recall 
in the United States.

Of additional concern, the CCPSA 
requires reporting defective compo-
nents. That meant the company 
needed to determine which fixtures 
used the same metal bracket, 
regardless of the country in which 
the fixture was sold and whether the 
bracket was used in residential or 
commercial models with different 
overall designs, weights, welding 
points and stress points. 

The domino down under
The Australia Competition and 
Consumer Commission enforces the 
Australian Consumer Law (ACL), 
which requires manufacturers to 
submit a report within two days of 
becoming aware that – or becoming 
aware that another person considers 
– the death or serious injury or illness 
of any person was caused or may have 
been caused by the use or foreseeable 
misuse of the consumer good. Like 
Canada, Australia requires a report 
regardless of where the incident 
occurred; like the United States, notice 
need not come from someone with 
personal knowledge of the incident, 
e.g., the U.S. consumer product safety 
information database or Health 
Canada. 

The ACL has four broad limita-
tions on reporting, one being 
when it is “clear” or “very unlikely” 
that the death or serious injury or 
illness was not caused by the use or 
foreseeable misuse of the consumer 
good. However, the ACL has warned 
manufacturers to be very cautious 
about not reporting based on this 
exception. 

Australia was the next potential 
domino for the company because it 
sold residential products throughout 
the country and had a test market for 
commercial chandeliers in Sydney. 
Whether the same or similar model 
chandeliers actually had been sold in 
Sydney was not known immediately. 
Regardless, because the company knew 

hazard – existing or potential – posed 
by a consumer product during or as a 
result of its normal or foreseeable use 
and that may reasonably be expected 
to cause the death of an individual 
exposed to it or have an adverse effect 
on that individual’s health – including 
an injury.” Determining whether 
a hazard is unreasonable involves 
standard risk assessment principles.

If a manufacturer determines that 
reporting is necessary, Health Canada 
requires two reports, the first within 
two days’ notice of an incident or 
recall and a second, more detailed 
report within 10 days. The CCPSA 
also has a significant document 
policy that requires everyone in the 
supply chain to prepare and maintain 
records identifying immediate up- and 
downstream links for six years at the 
manufacturer’s place of business in 
Canada. If there is no place of business 
in Canada, Health Canada may issue 
an exemption.

The Little White Light Co. first 
considered whether the chandelier 
met Canada’s definition of a consumer 
product. Was it “a product, including 
components, parts or accessories 
that may reasonably be expected to 
be obtained by an individual to be 
used for non-commercial purposes 
…”? Non-commercial purposes are 
not defined under the CCPSA, and 
the term “school” is not part of the 
definition. Like the United States, 
certain products are excluded from the 
definition of consumer product, but 
lighting was not one of them.

The chandelier’s size, price point 
and marketing were all commercial 
oriented. Those facts were not deter-
minative, however, and the company 
needed to mine its customer and 
warranty databases to identify who 
actually was buying and using the 
chandelier. If the chandelier was not a 
consumer product under the CCPSA’s 
definition, a report was not required. If 
it was, the CCPSA requires reporting 
“near-misses,” and the student’s report 
of harm could qualify depending 
on her location. Separate from the 
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products: “Products which are 
designed exclusively for professional 
use but have subsequently migrated 
to the consumer market should be 
subject to the requirements of this 
Directive because they can pose risks 
to consumer health and safety when 
used under reasonably foreseeable 
circumstances.” 

In a more recent commission 
decision adopted in December 2009, 
these “migrating products” were more 
specifically defined as those “designed 
and manufactured for professionals, 
which are likely, however, under 
reasonably foreseeable conditions, 
to be used by consumers. These are 
products manufactured for profes-
sionals that are made available to 
consumers, who can purchase and 
operate them without any special 
knowledge or training, e.g., a power 
drill, an angle grinder and a table 
saw designed and manufactured for 
professionals, but also supplied on the 
consumer market (i.e., consumers can 
readily purchase them in shops and 
operate them on their own without any 
special training).” 

Similar to Australia, the company 
quickly determined that reporting 
was not required under the GPSD 
because it had not starting selling the 
chandelier or the models with the same 
bracket to any country in the European 
Union. A closer question was whether 
the chandelier met the GPSD’s 
definition of a migrating product. 
As indicated above, the company 
determined that the chandelier’s 
size, price point and marketing were 
all commercial, but it still needed to 
review other information to determine 
who actually was buying and using the 
chandelier. 

Where’s next?
Although they do not yet have similar 
regulations in place, the CPSC worked 
with Brazil’s National Institute of 
Metrology, Standardization and 
Industrial Quality (Inmetro) and 
Mexico’s Procuraduría Federal del 
Consumidor (Profeco) in 2011 to share 

about the ACL, it quickly determined 
that reporting was not necessary based 
on two facts. First, the ACL’s definition 
of consumer good is “one intended 
to be used, or is of a kind likely to 
be used, for personal, domestic or 
household use or consumption.” 
The chandelier did not squarely meet 
that definition. Second, and more 
important, reporting was only required 
in the event of an “acute physical injury 
or illness requiring medical or surgical 
treatment by, or under the supervision 
of, a qualified doctor or nurse.” 

The student’s report of harm 
indicated that she did not seek medical 
treatment. Like Canada, however, 
a report would be required if the 
company issued a recall based on 
the incident at the college and if the 
company found the chandelier had 
been sold in Australia.

Following the trail to Europe
Unlike Canada and Australia, the 
European Union’s General Product 
Safety Directive of 2001 (GPSD) 
applies only to consumer products 
in the European Union marketplace, 
which currently consists of 27 member 
states and three countries that are 
parties to the European Economic 
Area. 

Under the GPSD, manufacturers 
must notify authorities of member 
states immediately when they “know 
or ought to know, on the basis of the 
information in their possession and as 
professionals, that a product they have 
placed on the market poses risks to 
the consumers that are incompatible 
with the general safety requirement,” 
a somewhat subjective phrase. The 
GPSD defines other terms, such as 
“safe product,” “dangerous product” 
and “serious risk” with varying degrees 
of specificity. A manufacturer has 
10 calendar days to report a “risk,” 
reduced to three calendar days if the 
product poses a “serious risk.”

Although the GPSD may have the 
most subjective definition of “serious 
risk,” it has the clearest definition 
of consumer versus commercial 
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For more 
information
The Consumer Product Safety 
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for consumer product safety 

in the United States. Find 

recalls, reports and business 

registration on its database at 

www.saferproducts.gov. View 

the Consumer Product Safety 

Improvement Act and other 

consumer legislation at www.

cpsc.gov/about/cpsia/legislation.

html. For consumer product 

safety and manufacturer 
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iienet.org/IM/jul-aug12/Doyle. 
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information and align product safety 
requirements. In September 2011, the 
United States, Canada and Mexico 
concluded a first-of-its-kind consumer 
product safety summit that effectively 
covers all of North America. According 
to the CPSC, imports from Mexico 
and Canada account for the second 
and third largest shares of imported 
consumer products likely to fall under 
the CPSC’s jurisdiction. 

Both countries share major land 
borders with the United States, and 
products produced in or imported 
from outside North America to any of 
the three countries may find their way 
into another partner’s jurisdiction. 

This game has penalties
There are two types of penalties for 
reporting violations – monetary 
and media. U.S. penalties include 
maximum civil fines of $100,000 per 
violation and $15 million for a series of 
violations. Six- and seven-figure fines 
were not unusual in 2011, with a high 
of $1.3 million. 

In determining the amount of the 
penalty, the CPSC must consider 
the nature, circumstances, extent 
and gravity of the violation, but not 
the manufacturer’s record of good 
compliance. Fines are reported in the 
CPSC’s weekly product safety letter 
and then routinely republished online 
and in printed industry magazines. 

Canada has criminal penalties of up 
to $250,000 and six months impris-
onment for a first offense and $5 
million and two years’ imprisonment 
for repeat offenses. Fines under an 
administrative monetary penalty 
scheme generally will be lower than 
those following criminal prosecution, 
and pending regulations will distin-
guish between minor, serious or very 
serious violations and penalties. 

Australia is less punitive for the 
time being, with a maximum fine of 
$3,330 for an individual or $16,650 for 
a corporate entity. Failure to report is 
strict liability with no consideration 
of intent. The country received 911 
mandatory reports during the first 

product involved and all available 
identifying information; the employee 
designated to investigate the incident; 
when the report was sent to all 
employees and departments who 
needed to be informed; a description 
of the alleged injury, if any, and how it 
occurred; whether medical treatment 
was needed; any similar incidents 
or recalls involving the product and 
critical components to investigate 
similar incidents with related models; 
location, availability and efforts to 
preserve the product; and identifying 
each country where the product and 
similar products were sold with the 
reporting deadline for each country. 

Just as important, company officials 
had created a response team with 
personnel from marketing, public 
relations, engineering, and legal 
who understood the regulations and 
were able to investigate quickly and 
determine how (and if) to report on a 
case-by-case and country-by-country 
basis using the information collected 
in the company’s incident report form. 

The United States, Canada, Australia 
and the European Union all have 
websites with helpful information, 
including consumer and manufacturer 
reporting forms, reference guides, 
texts of the legislation, searchable 
databases to varying degrees, and other 
guidance documents. In addition, 
there are now “apps” that can be 
used to track incidents, recalls and 
actions by different regulators, e.g., 
“CPSC” (United States), “Recall/
Alert” (Canada), and “Recalls AU” 
(Australia). 

At a minimum, manufacturers 
should register at www.saferproducts.gov 
to receive prompt notice of reports of 
harm from the CPSC, review the home 
pages for the regulations and sign up 
for electronic alerts and notices from 
each agency. With these resources and 
the steps discussed above, manufac-
turers can establish a process that 
keeps them ahead of reporting obliga-
tions and product liability claims 
instead of beating back civil penalties 
and bad press. v

six months of 2011. Of that number, 
481 reports were/are being assessed, 
430 were referred to other regulatory 
agencies, and 40 recalls were triggered. 
Approximately 40 percent of the 
reports were made by manufacturers, 
40 percent by retailers and 20 percent 
by other suppliers. 

The European Commission does 
not assess reporting fines in the 
European Union under the GPSD. 
Manufacturers report to individual 
member states, which can assess 
penalties. Therefore, manufacturers 
must be familiar with the regulations 
for all 27 member states and three 
European Economic Area countries 
in which their products are sold. The 
CPSC’s weekly product safety letter 
also contains recall-related infor-
mation from the European Union’s 
RAPEX reporting system, as well as 
recalls in Canada and Australia.

Combating the falling dominoes
The continued shift from “buyer 
beware” to “manufacturer beware” 
includes global collaboration on 
consumer product safety, and 
manufacturers would be wise to under-
stand the different reporting require-
ments in the United States, Canada, 
Australia and the European Union 
to set up that first reporting domino, 
wherever it falls, so the other dominoes 
fall in a way that best represents the 
manufacturer. 

In our example, The Little White 
Light Co. made informed, proactive 
decisions for each jurisdiction because 
it had reviewed its product lines and 
generally knew where its products 
were sold; reviewed contracts for risk 
and indemnity obligations potentially 
affected by regulations; modified its 
record keeping, record retention and 
reporting policies to track customer 
complaints, warranty work and other 
product-related issues; and created 
an incident report form tailored to its 
business.

This incident report form included 
the date the report was received; 
the date of the incident; the specific 
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